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M1 N. PATRI CK CROCKS, J. This is a review of an
unpubl i shed decision of the court of appeals® that affirmed the
circuit court. This case involves two distinct issues. The
first issue is whether a warrantless search of Gacia's bedroonf
was a valid exercise of the community caretaker exception to the
warrant requirenment under the federal and state constitutions.?
The second issue is factually unrelated and involves whether
Gracia can successfully collaterally attack his second operating
a notor vehicle under the influence (ON)? from 1998 on the
grounds that he did not validly waive his right to counsel.

12 Gracia noved to suppress evidence obtained during and
resulting from the search on the grounds that the police had

illegally entered his bedroom despite his objection and w thout

a warrant. The «circuit court for Wnnebago County, the

! State v. Gacia, No. 2011AP813-CR, City of Menasha V.
Gracia, No. 2011AP814, wunpublished slip op. (Ws. C. App. Dec.
28, 2011).

2 The parties do not dispute that a search occurred for
purposes of the Fourth Amendnent when the officers entered
Gracia's bedroom and talked to him which led to their discovery
that Gracia was intoxicated.

3 The circuit court also found that Gacia unreasonably
refused to submt to a test for intoxication, The refusal and
the appeal from the judgnent of conviction for fourth-offense
OW have been consol i dat ed.

“* Ws. Stat. § 346.63, entitled "Operating under influence
of intoxicant or other drug," prohibits drivers from both
operating a notor vehicle under the influence and operating a
nmotor vehicle with a prohibited al cohol content. See Ws. Stat.
8 346.63 (2009-10). To avoid wunnecessary confusion, this
opinion will wusually refer to violations of Ws. Stat. 8§ 346.63
as "OW" unless specifically noted.
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Honorable Barbara H Key presiding, denied Gacia s notion to
suppress, holding that the police officers were exercising their
community caretaker function when they entered G acia s bedroom
after tracking himfrom a single-car accident, and their actions
were constitutionally permtted. Gacia also challenged a prior
conviction, claimng that he had not validly waived his right to
counsel in that case. The circuit court found that Gacia
validly waived his right to counsel during his 1998 no contest
pl ea hearing. Gracia subsequently pleaded no contest to
operating with a prohibited alcohol content, fourth offense, in
violation of Ws. Stat. § 346.63(1)(b)®> with an alcohol fine
enhancer under 8 346.65(2)(g)1. The court of appeals affirned
on both issues.

13 W hold that the «circuit court properly denied
Gracia's notion to suppress. The test for the conmmunity
caretaker exception was recently laid out by this court in State

v. Pinkard and | ooks at whether a search or seizure took place,

whet her the police exercised a bona fide comrunity caretaker
function, and whether the intrusion was reasonable based on the

attendant circunstances. State v. Pinkard, 2010 W 81, 129, 327

Ws. 2d 346, 785 N W2d 592. Here, the police were follow ng up
on a mgjor single-vehicle accident which left the front end of
the car driven by Gacia extensively damaged and a traffic pole

conpletely knocked down. They validly entered the hone on

5 All references to the Wsconsin Statutes are to the 2009-
10 version unl ess ot herw se not ed.
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consent of Gacia's brother and after his brother broke open
Gracia's bedroom door, wthout any pronpting by the police,
reasonably exercised their comunity caretaker function when
they crossed the threshold into Gacia s bedroom The police
acted on their concern that Gacia mght have sustained a
significant injury in the auto accident. Gven these facts, the
warrantl ess search was reasonable under the Fourth Amendnent of
the United States Constitution and Article 1, Section 11 of the
W sconsin Constitution.

14 We further hold that despite a technically deficient
pl ea colloquy, Gacia knowingly, intelligently, and voluntarily
wai ved his right to counsel before he pleaded no contest to his
second ON in 1998, a violation of Ws. Stat. 8 346.63(1)(b)
(1997-98), operating with a prohibited alcohol concentration.?®
He wunderstood the difficulties and disadvantages of self-
representati on. He had famliarity with the role of |awers,
and he nmade a cost-benefit decision not to hire an attorney
because he was guilty and the district attorney offered him the
m ni mum penalty. The circuit court properly denied the
collateral attack of his earlier conviction and thus considered
the 1998 conviction in determning that Gacia had three prior

rel evant convi ctions.

® Wsconsin has a progressive penalty system for OANs in
which prior convictions are used to determne the appropriate
penalties. See Ws. Stat. § 346.65. The penalty structure for
these convictions changes depending on the nunber of prior
simlar convictions the driver has. Wsconsin Stat. § 343.307
enunerates relevant prior conduct for penalties under Ws. Stat.
§ 346. 65.



No. 2011AP813-CR & 2011AP814

l. BACKGROUND

15 This case presents two distinct issues for this court
to decide. Each issue has unrelated facts. The first issue is
related to a warrantl ess search, and the second is a collateral
attack of a prior conviction. The facts of each will be
presented in turn.

16 The Cty of Mnasha Police Departnent received a
report of a traffic signal down that was inpeding traffic. The
signal, located on a nedian, had been conpletely ripped fromthe
ground, and was lying half in the nedian and half in the road.
It appeared from the scene that a vehicle had struck the signa
and then left. At the scene, the police found a nangled |icense
plate lying next to the damaged traffic signal; the |icense
pl ate nunber 228JJD was listed as belonging to a 1999 Buick
Regal LS.

M7 After some investigation,’ the police arrived at a
trailer hone where Juan G Gacia ("Gacia") lived, and they
found the Buick Regal in the driveway. The Buick had clearly
been in an accident. Its front license plate was m ssing.

There was significant front-end danage with pieces of the front

" The license plate found at the scene was registered to
Jesus G aci a-Val enzuel a. The officers went to the address
connected to the license plate and did not find the vehicle.
They al so checked another address for the car's registered owner
on Jefferson Street. The police then |earned from the people at
that address that the Gracias no longer lived there. The police
checked anot her address. Then a famly nenber of the G acias
told police that Juan Gacia usually drove that vehicle and gave
the police his address on Wendy \Way.
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bunmper m ssing. There were yellow markings on the side of the
door panel. The front end had been caved in, as if the car had
struck a pole, and a pair of eyeglasses and a hat sat on the
front passenger seat. According to the officers, the damage
seened fresh.

18 When the police officers arrived at the trailer hone,
the lights were off inside, and no one answered the door. As
the police were about to | eave, a pickup truck arrived driven by
Jaime Gracia, who told police he was G acia's brother and lived
at that residence with Gacia. Jaime Gacia stated that his
brot her should be inside. The officers asked if they could cone
inside, explaining that they were worried about Gacia's
potential injuries and that they needed to nake sure he was
okay. Jainme Gracia asked themto wait outside and went into the
house by hinself. After several mnutes, he allowed the

officers inside and told them that Gracia had | ocked hinself in

his bedroom Jaime Gracia brought the officers to Gacia's
bedroom door. Inside his room Gacia yelled in Spanish and
English, telling themto "go away." Both the officers and Jaine
Gacia tried the door handle. One of the officers, Oficer

Lenss, testified that Jaime Gacia then "put his shoulder
t hrough the door and opened the bedroom door." Once the door
was open, the officers entered the room and made contact wth
Gracia, who was |lying on the bed. The officers observed
Graci a's bl oodshot eyes, slurred speech, and the strong odor of

i ntoxi cants emanating from G acia. Gracia eventually admtted
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to driving the Buick. The officers then arrested Gacia for
operating a notor vehicle while intoxicated.

19 Gracia nmved to suppress the evidence of hi s
i ntoxi cation obtained after the police entered his bedroom At
the suppression hearing, the State argued that the comunity
caretaker exception to the warrant requirenent applied. The
circuit court agreed and denied the suppression notion.® Gacia
pl eaded no contest to operating a notor vehicle wth a
prohi bited al cohol content, fourth offense, in violation of Ws.
Stat. 8§ 346.63(1)(b) and then appeal ed. The court of appeals
affirmed the circuit court's denial of the suppression notion
On appeal, Gacia also collaterally attacked a prior conviction
as the result of an invalid waiver of the right to counsel.
Additional relevant facts wll be incorporated throughout the
opi ni on.

1. STANDARD OF REVI EW

110 This court reviews notions to suppress by exam ning
the constitutional challenge to the search. "\Whet her police
conduct has violated the constitutional guarantees against
unr easonabl e sear ches and sei zures IS a question of

constitutional fact." State v. St. Martin, 2011 W 44, 916, 334

8 Gacia also refused to take a test for intoxication. The
circuit court held a joint suppression and refusal hearing. The
only gr ounds Gracia alleges for t he ref usal IS t he
constitutionality of the search. The refusal will not be dealt
with separately in this opinion because in this situation, it
rises and falls with the community caretaker exception analysis.
Because we find the entry a valid exercise of the community
caretaker function, the refusal was unreasonabl e.
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Ws. 2d 290, 800 N W2d 858 (citations omtted). W defer to
the circuit court's findings of facts while "independently
appl y[ i ng] those historical facts to the constitutional
standard.” 1d.

111 We review de novo "[w] hether a defendant know ngly,

intelligently, and voluntarily waived his Sixth Amendnment right

to counsel." State v. Ernst, 2005 W 107, 910, 283 Ws. 2d 300,
699 N w2d 92. In that review, we apply constitutional
principles to the facts of the case. State v. Klessig, 211

Ws. 2d 194, 204, 564 N.W2d 716 (1997).
[11. ANALYSI S

12 First we determne if the police exercised a valid
community caretaker function; if they did not, and no other
exception applied, the warrantless search would violate both the
Fourth Amendnent to the United States Constitution and Article
1, Section 11 of the Wsconsin Constitution. Second we | ook at
whet her Gracia can collaterally attack his 1998 conviction for
second-offense ON on the grounds that he did not know ngly,
intelligently, and voluntarily waive his right to counsel
because he was not aware of the difficulties and disadvantages
of self-representation.?®

A. Police Search and the Community Caretaker Function

°If a collateral attack is successful, the prior conviction
cannot be wused to enhance the penalties for the current
conviction. See State . Peters, 2001 W 74, 922, 244
Ws. 2d 470, 628 N.W2d 797.
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113 There are two searches in this case—the entry of the
trailer and the entry of the bedroom Because Jaine Gacia
consented to the police entry to the trailer and G acia does not
object to that, we look only at the search of the bedroom '
Gracia argues that the search of his bedroom was not a valid
exercise of the police's community caretaker function. The
State asks this court to affirmthe circuit court's finding that
the community caretaker function was validly exercised in this
si tuation.

114 The community caretaker exception is analyzed in the
same manner under both the state and federal constitutions.

State v. Kr amer , 2009 W 14, 118, 315 Ws. 2d 414, 759

N. W2d 598; Pinkard, 327 Ws. 2d 346, Y14. This court | ooks at
"the totality of the circunstances as they existed at the tine

of the police conduct."” Kraner, 315 Ws. 2d 414, {30.

0 The consensual entry into the trailer hone is nore Ilike
Il'linois v. Rodriguez, 497 US. 177 (1990), than GCeorgia V.
Randol ph, 547 U.S. 103 (2006), because when consent was being
given to enter the hone, no one objected. The United States
Suprene Court has allowed warrantless entry when police obtain
vol untary consent of an occupant who shares authority over the
common area wWith a co-occupant even when |ater the co-occupant
objects to the use of evidence obtained. See Illinois .
Rodri guez, 497 U. S. 177. In CGeorgia v. Randol ph, 547 U.S. 103,
the United States Suprene Court held that "a physically present
co-occupant's stated refusal to permt entry prevails, rendering
the warrantl ess search unreasonable and invalid as to him" |d.
at 106. See also State v. St. Mrtin, 2011 W 44, 96, 344 Ws.
2d 290, 800 N WwW2d 858 (holding that "the rule stated in
Randol ph does not apply . . . because we conclude that St.
Martin was not physically present at what the United States
Suprene Court called the 'threshold colloquy.'")
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115 This court recently interpreted t he comuni ty
caretaker function of police in Pinkard, 327 Ws. 2d 346. That
case laid out a three-step test, with four relevant factors in
deciding the third step, placing the burden of proof on the

State. I1d., 929. The steps are as follows:

(1) [Whether a search or seizure wthin the meaning
of the Fourth Anmendnent has occurred; (2) if so,
whether the police were exercising a bona fide
community caretaker function; and (3) if so, whether
the public interest outweighs the intrusion upon the
privacy of +the individual such that the comunity
caretaker function was reasonably exercised within the
context of a hone.
1d., 929. In examning the third step, "we balance the public

interest or need that is furthered by the officers' conduct
agai nst the degree and nature of the intrusion on the citizen's
constitutional interest.” Id., 141. The four factors

considered in this balancing test are as foll ows:

(1) [T]he degree of the public interest and the
exi gency  of the situation; (2) the attendant
ci rcunst ances surrounding the search, including tine,
| ocation, the degree of overt authority and force
di spl ayed; (3) whether an autonobile is involved; and
(4) the availability, feasibility and effectiveness of
alternatives to the type of intrusion actually
acconpl i shed.

ld., 742 (citations omtted).

116 The parties do not dispute that the entry into the
bedroom constituted a search within the meaning of the Fourth
Amendnent . The parties disagree on the second and third steps

of the community caretaker test.

10
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17 The second step requires determning whether the
officers had an objectively reasonable basis to believe Gacia
was hurt and in need of assistance, so that they were exercising
a bona fide community caretaker function. Pinkard, 327 Ws. 2d
346, 129. To make that determnation, we look at the totality
of the circunstances at the tinme of the conduct. 1d., 931.

18 Gracia argues that the police did not have an

obj ectively reasonabl e basi s to bel i eve G aci a needed

assi st ance. Gracia cites Cady v. Donbrowski, 413 U S 433

(1973), reviewwng a wit of habeas corpus from a conviction

upheld in State v. Donbrowski, 44 Ws. 2d 486, 171 N W2d 349

(1969), for the proposition that for police conduct to be a bona
fide community caretaker function it nust be "totally divorced
from the detection, investigation, or acquisition of evidence
relating to the violation of a crimnal statute.” Cady, 413
U S at  441. Gracia acknowl edges that in Kraner, 315
Ws. 2d 414, we interpreted the "totally divorced" |anguage in
Cady as requiring only an objectively reasonable basis, but
Gracia argues that the subjective intent of police that included
a desire to, in part, investigate the reason for the crash, cuts
agai nst the reasonableness of the officers' belief that Gacia
was hurt. See Id., 131.

119 As we explained in Kraner, "in a comunity caretaker
context, when wunder the totality of the circunstances an
objectively reasonable basis for the community caretaker
function is shown, that determnation is not negated by the
officer's subjective law enforcenent concerns.” Id., 930.

11
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Kraner described the nature of police work as "multifaceted" and
explained that "the officer may have |aw enforcenent concerns,
even when the officer has an objectively reasonable basis for
per form ng a comuni ty car et aker function.” Id., 132.
Furthernmore, Kramer underscored the perverse nature of not
allow ng police to have any investigatory purpose while carrying

out their community caretaker function:

[Tlo interpret the "totally divorced" |anguage in Cady
to nmean that an officer could not engage in a
community caretaker function if he or she had any |aw
enforcenent concerns would, for practical purposes,
preclude police officers from wengaging in any
comunity caretaker functions at all. This result is
nei t her sensible nor desirable.

Id., 134. In light of "the nmultifaceted nature of police work,"
in the totality of the circunstances, the officers' subjective
intent does not invalidate an otherw se reasonabl e exercise of
the comunity caretaker function.!!

20 Gracia argues that the officers did not have an

obj ectively reasonable basis to believe he was hurt. He thinks

that this case is nore like State v. Utsch, 2011 W App 17, 331

Ws. 2d 242, 793 N.W2d 505, than State v. Pinkard because the

only evidence the officers used to determne G acia mght have
been hurt was a damaged car. In Utsch, the police investigated

a traffic accident where a driver had smashed into a brick wal

1 The subjective intent cuts both ways here. As explained
above, the officers continually showed their concern for Gacia
by explaining to Gacia's brother that Gacia mght be hurt.
Thi s conti nued concern coul d reasonabl y be viewed as
denonstrating the subjective belief of the police that Gacia
was hurt and needi ng assi stance.

12
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and fled the scene in the vehicle. 331 Ws. 2d 242, ¢92. The
police found the damaged car at the end of a long driveway.
Id., 12 When the police saw soneone |eaving the house who
turned out to be Utsch's boyfriend, they did not express any
concern about the driver's safety. See id., {3. The police
eventually went to the house, entered the unlocked front door,
and found their way to the driver's bedroom where she was
sl eepi ng. Id., 94. They transported her to the sheriff's
departnment where they perfornmed both field sobriety and chem cal
breath tests, after which they arrested her. Id., ¢95. The
circuit court denied her notion to suppress evidence on the
grounds that the police were exercising a bona fide conmmunity
caretaker function. Id., 9116-7. The court of appeals
di sagreed, holding that it did not believe that the police had
"an objectively reasonable basis to believe Utsch was in need
of assistance.” [|d., 1921, 30 (citations omtted).

21 Although sone of the facts here appear simlar to

those in Utsch, the officers in this case had an objectively

reasonable basis to believe G acia needed assistance. First,

there was nore damage to Gacia's vehicle than there was to

Utsch's. In Utsch, the damage was confined to the left front
fender and was described by the court of appeals as "limted
damage. " 1d., 97119, 28. Here, not only was a traffic signal

conpletely knocked down, but the front end of the vehicle was
essentially caved in, pieces of the bunper were left at the
scene, and the front license plate was entirely ripped off.
Second, the police consistently stated their concern for Gacia

13
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in this case, whereas in Utsch, the police did not even tell
Utsch's boyfriend about their suspicion that Utsch mght be
injured and in need of assistance. Al though it is only one
factor to be taken into consideration in judging the objective
beliefs of police, the subjective intent of the officers is
rel evant. In this situation, the police imediately told
Gracia's brother about their concern for Gacia' s safety.

22 There were other facts supporting an objectively
reasonable view that Gacia was hurt. As di scussed above, the
damage at the scene of the accident and to the car observed at
G acia's house was extensive. In addition, Gacia s brother
appeared concerned about Gacia' s safety. After going into the
house wi thout police, he returned to the front door and all owed
the police inside the house, and he subsequently broke open the
door to Gracia's bedroom The brother's actions provide further
support that there was a genuine belief that Gacia mght be in
need of assistance. For all of these reasons, the police were
exercising a bona fide community caretaker function.

123 Even if the police have a bona fide purpose, the third
step of the analysis requires that the community caretaker
function be reasonably exercised by the officers. Pi nkard, 327
Ws. 2d 346, 129. This determnation is nade by "balancing a
public interest or need that is furthered by the officer's
conduct against the degree of and nature of the restriction upon
the liberty interest of the citizen," Kraner, 315 Ws. 2d 414,

140, and the four factors discussed earlier guide the

14
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determ nati on. None of the factors is, by itself, dispositive.

See general ly, id.

24 In Pinkard the community caretaker function was
reasonably exercised by the officers because the public interest
in the search outweighed Pinkard's privacy interests. I n
Pi nkard, the police got an anonynous tip that there were two
peopl e sl eepi ng near what appeared to be illegal drugs. Pinkard,
327 Ws. 2d 346, 2. The police went to investigate the tip and
confirmed its accuracy. I1d., 93. After announcing their
presence with no reaction fromthe occupants, who appeared to be
sl eeping, the police entered the house. [|d., 4. Once inside,
police found a digital scale and drugs, along with a firearm
Id., f95. Pinkard noved to suppress the evidence because there
was no warrant. Id., 6. The circuit court found that the
police conduct was a valid exercise of the community caretaker
function, and we agreed. I1d., 117, 11. W wll now exam ne the
four factors in regard to Gracia's situation.

25 The first factor in the balancing test is the degree
of the public interest and the exigency of the situation. Id.,
T142. The public has a substantial interest in ensuring the

safety of drivers in serious traffic accidents. See State v.

Zi edoni s, 2005 W App 249, 129, 287 Ws. 2d 831, 707 N.W2d 565
(finding a significant public interest in a situation where "the
officers did not know the physical condition of the person and
reasonably concluded that the situation was an energency.")
There was also sonme exigency in this situation. The police
pronptly began investigating the accident and were at Gacia's

15
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home within about 45 mnutes of the accident being reported. If
Gracia had been seriously injured in the accident, quick nedical

assi stance woul d have been necessary.

126 The second factor | ooks at the circunstances
surrounding the search, including the "tinme, location, the
degree of overt authority and force displayed."” Pi nkard, 327

Ws. 2d 346, 142. This factor also weighs in favor of the
reasonabl e exercise of the comunity caretaker function in this
case. Al though the search took place in a private place, the
privacy interests infringed upon were mnimzed by the facts of
this situation. The police displayed significantly |ess overt
authority here than in Utsch. The police entered Gacia s hone
on the consent of his brother, Jaime Gacia, and did not enter
Gracia's bedroom to check on him until his brother broke open
Gacia's door. *? The police were escorted by a seemngly
concerned co-tenant the entire time they were in Gacia' s hone.
In contrast, the police in Utsch entered the house wthout
perm ssion and then wal ked around unattended until they found
Utsch sleeping in bed. 331 Ws. 2d 242, f14. Furthernore, here
the officers did not wuse any force throughout the entire

i nteraction. Both the brother and the police tried the handle

12 There is nothing to indicate that the police did anything

to encourage Jainme Gacia to break open the door. In fact,
of ficer Matthew Lenss testified at a hearing that he did not ask
Jaime to break open the door, stating, "I actually renenber
| ooking at Oficer Swenson in disbelief thinking to nyself, wow,
he just put his shoulder through the door. | never asked himto
do that."

16
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of the bedroom door, but when the door did not open, the police
made no further attenpts to gain entry. The only person to use
any force in this situation was Gacia s brother, but since
there was no evidence that the police encouraged that behavior
his actions should not be inputed to the police. No one argues
that the officers brandished their weapons or threatened anyone
i nvol ved. Essentially, the officers found thenselves in front
of an open door and wal ked across the threshold to check on
soneone they thought was injured from a serious car accident
whi ch was not unreasonabl e.

27 The third factor is irrelevant because the search was
not of an autonobile, so we |ook next at the fourth factor: the
possible alternatives and their effectiveness to the actual

i ntrusion by police. See Pinkard, 327 Ws. 2d 346, f942. Her e,

one possible alternative would have been to have Gacia's

brother evaluate and nonitor his safety. Wiile this appears
sensi bl e, the effectiveness of such an alternative is
guestionable in this situation. Gracia's brother was very

excited by this situation—so excited that he forcibly broke
open Gracia's bedroom door. It is unclear that he would have
been able to safely admnister care to an injured person or to
get the help needed. Additionally, police officers are trained
to deal with situations like this, they were already there, and
they believed that Gracia mght be injured; therefore, although
an alternative existed, it did not itself mnmake this an

unr easonabl e exerci se of the conmunity caretaker doctrine.

17



No. 2011AP813-CR & 2011AP814

128 Gracia enphasizes the fact that while inside his
bedroom he vyelled for the persons outside the door to "go
away. " Gracia believes that this shows that the officers'
communi ty caretaker purpose was not bona fide, and also that it
made what the police did unreasonable. Therefore, he says, the
second and third steps of the comunity caretaker exception
analysis are not satisfied. Wile the fact that Gacia told the
police to go away does make this case distinguishable from
Pi nkard (where the occupants of the house were unresponsive to
the police vyelling), it does not necessarily lead to the
conclusion that the police could not exercise a conmunity
car et aker function under such  circunstances. G acia's
responsi veness is not dispositive. In Pinkard, the only reason
the police had for thinking that the people needed assistance
was the fact that they were sleeping next to drugs. See id.
139. Here, as noted earlier, there was a serious car accident
that the police were I|ooking into. Pi nkard stressed the
i nportance of the occupants' unresponsiveness because in that
case, if the people were alert, there would have been no reason
at all to think they would need any assistance. Here, Gacia
could still have been seriously hurt even though he wanted

police to go away. 3

3 1n a footnote in his brief, Gacia states, "[e]ven if he
had been injured, M. Gacia wuld have a constitutional right
to decline unwanted nedi cal assistance,” citing Cruzan by Cruzan
v. Dir. M. Dep't of Health, 497 U S. 261, 278 (1990) and Lenz
v. L.E. Phillips Career Dev. Cr., 167 Ws. 2d 53, 63, 482
N.W2d 60 (1992). Petitioner's Brief at 17 n.1. This argunent
is wundeveloped, and we do not wusually address undevel oped

18
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129 The facts of this case, when balanced in light of the
totality of the circunstances, lead us to the conclusion that
this was a reasonable exercise of the comunity caretaker
function. The police were in the honme by consent wth
legitimate concern for Gacia. Al t hough Gracia yelled through
the door for themto "go away," Gacia s brother broke open the
bedr oom door. The police crossed the threshold and inmediately
noticed Gacia's intoxication. This is sonewhat akin to a plain
view situation: the person the police were concerned about was
right in front of them and they talked to him! This was a
very different situation than if the police thenselves had
broken open the bedroom door to check on soneone they thought

was i njured.

argunents. See Saddle R dge Corp. v. Board of Review for Town
of Pacific, 2010 W 47, 946 n.23, 325 Ws. 2d 29, 784 N w2d
527. Further, this assertion does not change our analysis of
whether the police were exercising a bona fide comunity
caretaker function and whether they reasonably exercised that
function.

Y The plain view exception to the warrant requirement
requires four things:

The police nmust have a prior justification for the
intrusion which placed themin the position to observe
the evidence in plain view, the evidence nmust be in
plain view, the discovery nust be inadvertent, and the
item seized, in itself or in itself with facts known
to the officer at the time of the seizure, provides
probable cause to believe there is a connection
bet ween the evidence and crimnal activity.

State v. MGovern, 77 Ws. 2d 203, 210, 252 N.W2d 365 (1977).
The situation the police found thenselves in after Jaine G acia
broke open the door has many of the sane characteristics of a
pl ain view di scovery.
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130 Under the totality of the circunstances, the comunity
caretaker exception to the warrant requirenent resulted in
perm ssible police conduct. The community caretaker function
was reasonably exercised by the police officers because the
public interest in the search outweighed Gacia' s privacy
interests.

B. Col l ateral Attack of 1998 Conviction

131 Due to the fact that the charge was fourth-offense
ON, Gacia also collaterally attacks his 1998 no contest plea
on the grounds that he did not knowngly, intelligently, and
voluntarily waive his right to counsel.

132 At the July 6, 1998, plea hearing in the circuit court
for Qutagam e County, the Honorable M chael W Gage presiding,
Gracia pleaded no contest to second-offense operating wth a
prohi bi ted al cohol content. At the plea hearing, the ordinary
question-answer colloquy found in Ws JI-Crimnal SM 30 was not
used. | nstead, the judge asked questions of Gacia and |earned
the follow ng facts: Gracia was 23 years old at the tine, had
graduated from high school, had attended sone college, had been
wor ki ng the same job for three years, and was earning $11.50 per
hour . The judge also talked to Gacia about his rights,
explaining that Gacia had a right to an attorney. He asked if
Gracia had decided to proceed pro se, explaining that Gracia my
earn enough noney to hire an attorney. He further explained
that Gracia may qualify for appointnent of an attorney, and if
he did not qualify, Guacia could still get an appointed |awer
but would need to reinburse the court for the costs of the
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appoi nted attorney. The judge also confirnmed that Gacia had
not | ooked into obtaining counsel.

133 On August 3, 2010, the «circuit court held a
collateral -attack hearing to determne if Gacia know ngly,
intelligently, and voluntarily waived his Sixth Amendnment right
to counsel before he pleaded no contest to his second ON in
1998. Both Gracia and the State agree that G acia nmade a prima
facie show ng that the 1998 wai ver was invalid because the judge
accepting the waiver of counsel did not use a colloquy which
i ncluded an explanation of the ways that an attorney mght be
hel pful to him In other words, there was not a significant
explanation of the difficulties and disadvantages of self-
representation. At the collateral attack hearing, Gacia stated
that he did not hire an attorney in 1998 because he was guilty
and the State had recommended the mninmum Gacia also asserted
that he did not know during the 1998 hearing that a | awer could
| ook into defenses other than innocence. Gacia admtted that
in 1998 he understood that a |awer could "go to court” for him
and that he had sonme famliarity wth |awers through
television. He was also aware of the O J. Sinpson trial

134 At the hearing, the circuit court found that Gacia's
testinmony was "forthright to an extent . . . [a]lthough sonmewhat
self-serving when indicating that he had no idea what an
attorney could do." The court noted that Gacia had finished
high school and did not have education deficiencies. The

circuit court stated:
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I"'m going to find in this case that he nade the
consci ous deci si on. He knew basically that a |awer
woul d be able to possibly help him out but he decided
not to because he just didn't think that in the end
result — it was nore of a cost benefit analysis and
that's why he didn't consider talking to the | awer.

Because of these findings, the circuit court held that Gacia
knowi ngly, intelligently, and voluntarily waived his right to an
attorney in his 1998 plea hearing; therefore, his collateral
attack to his second ON conviction failed, making the charge
that he faced a fourth offense. Gracia appealed. The court of
appeal s affirned.

135 This court reviews de novo whether a defendant validly
wai ved his or her right to counsel although we benefit from the
analysis of the circuit court and the court of appeals. Ernst,
283 Ws. 2d 300, f10. This court illustrated the requirenents

for a valid waiver of counsel in Klessig, 211 Ws. 2d 194.

To prove such a valid waiver of counsel, the circuit
court must conduct a colloquy designed to ensure that
the defendant: (1) nmade a deliberate choice to proceed
wi t hout counsel, (2) was aware of the difficulties and
di sadvant ages of self-representation, (3) was aware of
the seriousness of the charge or charges against him
and (4) was aware of the general range of penalties
that coul d have been inposed on him

Id. at 206. A defendant nakes a prima facie showi ng by show ng
a violation of these colloquy requirenents and can then attenpt
to collaterally attack that prior conviction. Ernst, 283 Ws.
2d 300, 925. After the prima facie case is nade, the State nust
then prove by clear and convincing evidence that the plea was

made know ngly, intelligently, and voluntarily. 1d., 27.
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136 As noted above, the State and Gacia agree that he
made a prima facie showing because the judge accepting his
waiver did not sufficiently cover the requirenents in the
col | oquy. Gracia specifically challenges whether he was nade
aware  of "the difficulties and disadvantages of sel f -
representation,” and therefore did not know ngly, intelligently,
and voluntarily waive his right to counsel in 1998. G aci a

cites Pickens v. State, 96 Ws. 2d 549, 292 N W2d 601 (1980),

for the proposition that to satisfy that requirement he nust
"have an awareness of the technical rules governing the
proceedings and an attorney's role during them" Petitioner's
Reply Brief at 9. Pi ckens states only that the defendant nust
have "an awareness that there are technical rules . . . and that
presenting a defense is not a sinple matter of telling one's
story." 1d. at 563 (enphasis added). W are persuaded by the
court of appeals' recent interpretation of Pickens that the |aw
requires that the defendant "understand the role counsel could
play in the proceeding," not that the defendant nust understand

every possible defense. State v. Schwandt, No. 2011AP2301-CR,

unpubl i shed slip op., 114 (Ws. C. App. My 16, 2012).

137 The 1998 and 2010 hearings denpnstrate that G acia
knowi ngly, intelligently, and voluntarily waived his right to
counsel in 1998. At the 2010 hearing, G acia explained that he
did not hire an attorney in 1998 because he was guilty and the
recomendation was for the mninmum This denobnstrates a
cal cul ated decision on Gacia's part not to spend the noney to
hire an attorney in such a situation. The judge in 2010 found
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t hat Gracia's testinobny was "sonmewhat self-serving when
indicating that he had no idea what an attorney could do,"
pointing to the fact that G acia had no educational deficiencies
and he had conpleted high school and attended college briefly.
Gracia testified 12 years after he initially waived his right to
counsel, he had additional convictions in the intervening years,
and at that point he faced an enhanced penalty for his 1998
convi ction. W agree with the circuit court's determ nation
that when he waived his right to counsel Gacia nmade a cost-
benefit decision and knew what he was gi vi ng up.

138 Gacia also briefly raises the point that the court in
1998 did not make a finding of conpetency to proceed pro se. As
the court of appeals noted, he does not argue that he was not
conpetent to proceed pro se. There is nothing in the record
that woul d support such a determ nation. Gracia graduated from
hi gh school and attended college for a brief period of tine
studyi ng engi neeri ng. He does not appear to have any problens
that would cause him to |ack conpetence to proceed pro se.
Klessig, 211 Ws. 2d at 212.

139 Because he knowingly, intelligently, and voluntarily
wai ved his right to counsel, his waiver was valid, and the prior
convi ction stands.

| V. CONCLUSI ON

40 W hold that the «circuit court properly denied
Gracia's notion to suppress. The test for the conmmunity
caretaker exception was recently laid out by this court in
Pinkard and |ooks at whether a search or seizure took place,
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whet her the police exercised a bona fide comrunity caretaker
function, and whether the intrusion was reasonable based on the
attendant circunstances. Pi nkard, 327 Ws. 2d 346, 929. Her e,
the police were followng up on a mgjor single-vehicle accident
which left the front end of the car driven by Gacia extensively
damaged and a traffic pole conpletely knocked down. They
validly entered the hone on consent of Gacia s brother and
after his brother broke open Gracia s bedroom door, wthout any
pronpting by the police, reasonably exercised their community
caretaker function when they crossed the threshold into Gracia's
bedr oom The police acted on their concern that Gacia mght
have sustained a significant injury in the auto accident. G ven
these facts, the warrantless search was reasonable under the
Fourth Amendnent of the United States Constitution and Article
1, Section 11 of the Wsconsin Constitution.

141 We further hold that despite a technically deficient
pl ea colloquy, Gacia knowngly, intelligently, and voluntarily
wai ved his right to counsel before he pleaded no contest to his
second ON in 1998, a violation of Ws. Stat. 8 346.63(1)(b)
(1997-98), operating with a prohibited alcohol concentration.
He wunderstood the difficulties and disadvantages of self-
representation. He had famliarity with the role of |awers,
and he nmade a cost-benefit decision not to hire an attorney
because he was guilty and the district attorney offered him the
m ni mum penalty. The circuit court properly denied the

collateral attack of his earlier conviction and thus consi dered
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the 1998 conviction in determning that Gacia had three prior
rel evant convictions.
By the Court.— The decision of the court of appeals is

af firned.
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42 SHI RLEY S. ABRAHAMVSON, C. J. (di ssenting). | join
Justice Prosser's dissent. | wite separately to discuss the
interplay of the consent doctrine and the conmunity caretaker
function. | recognize that consent and conmunity caretaker are
two distinct exceptions to the Fourth Anmendnent's warrant
requirenent.

43 An unaddressed issue in the present case is how the
defendant's unequivocal refusal to permt the search of his
bedroom affects the comunity caretaker analysis. Mor e
specifically, | ask whether the comunity caretaker exception
can justify a warrantless search when there is an explicit and
unequi vocal refusal by the defendant to permt entry so that he
may be taken care of—thus thwarting the justification for the
community caretaker exception

144 The defendant <clearly and explicitly told police
officers to "go away." This is the sane unequivocal refusal to
permt entry at the threshold for which the United States
Suprene Court rendered a warrantless search unreasonable in

Georgi a v. Randol ph, 547 U. S. 103 (2006).

145 Notwi t hstandi ng the unaddressed issue of the effect of
refusal on the analysis of the caretaker function, in the
present case, we have neither consent nor a valid community
car et aker excepti on.

46 | am authorized to state that Justices ANN WALSH
BRADLEY and DAVID T. PROSSER join this opinion.
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147 DAVID T. PROSSER, J. (di ssenting). The primry
issue presented in this case is whether police entry into the
defendant's bedroom without a warrant was |awful wunder the
Fourth Anendnent.?! The majority concludes that the entry,
resulting in a search and an arrest, was permtted by the
comunity caretaker exception to the warrant requirenent. I
di sagree and respectfully dissent.

I
148 The Fourth Amendnent to the United States Constitution

reads as foll ows:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall I ssue, but upon probable cause,
supported by OCath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.

U S. Const. anend. |V

149 Although the Fourth Anmendnent protects a variety of
privacy interests in a variety of settings, the chief evil
identified in the text is the unauthorized physical entry of a

person's hone. United States v. United States Dist. Court, 407

U S. 297, 313 (1972).

! This court has ordinarily interpreted the protections of
the Fourth Anendnent to the United States Constitution and
Article I, Section 11 of the Wsconsin Constitution as
coext ensi ve. State v. Artic, 2010 W 83, 928, 327 Ws. 2d 392,
786 N . W2d 430, cert. denied, 131 S. C. 671 (2010) (citing
State v. Johnson, 2007 W 32, 920, 299 Ws. 2d 675, 729
N. W2d 182). Hence, the analysis in this dissent also applies
to Article I, Section 11 of the Wsconsin Constitution.
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150 Warrantl|less searches are deened per se unreasonabl e,
"subject only to a few specifically established and well-
del i neated exceptions."? Thus, police may not enter a person's
home wi thout a warrant unless they are operating under one of
the well-delineated exceptions. This is true even when a person
in the home would be subject to arrest without a warrant if the
person stepped outside.

51 The nobst obvious exceptions to the warrant requirenent
for the search of a home are consent® and exigent circunstances,*?
i ncluding hot pursuit. The warrantless search of a
probationer's honme by a probation officer also is an established
exception.® None of these exceptions apply to the search of the
defendant’'s bedroomin this case.

52 Thus, the police rely on another exception: conmunity
car et aker. The comunity caretaker exception allows |aw

enf or cenent of ficers, under certain circunstances, to use

2 Katz v. United States, 389 U.S. 347, 357 (footnotes
omtted); see also Artic, 327 Ws. 2d 392, 129 (citing State v.
Faust, 2004 W 99, 911, 274 Ws. 2d 183, 682 N.W2d 371).

3 Schneckl oth v. Bustanonte, 412 U.S. 218, 219 (1973). Wen
relying upon consent to justify a |lawful search, the governnent
"has the burden of proving that the consent was, in fact, freely
and voluntarily given." Id. at 222 (quoting Bunper v. North
Carolina, 391 U S. 543, 548 (1968)). This court has adopted the
Schneckl oth standard for voluntariness. Artic, 327 Ws. 2d 392,
132 (citing State v. Phillips, 218 Ws. 2d 180, 197, 577
N.W2d 794 (1998)).

“* Mncey v. Arizona, 437 U.S. 385 393-94 (1978) (citing
McDonald v. United States, 335 U S. 451, 456 (1948); Johnson v.
United States, 333 U S. 10, 14-15 (1948)); Warden v. Hayden, 387
U S. 294, 298-300 (1967).

®@iffinv. Wsconsin, 483 U S. 868, 880 (1987).
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evidence they acquire while they are conducting "preventative
patrol,"” "assist[ing] those who cannot care for thenselves,"
"creat[ing] and maintain[ing] a feeling of security in the
community,” and "provid[ing] other services on an energency

basis."® 3 Wayne R LaFave, Search and Seizure, § 6.6, at 595

(5th ed. 2012) (citing 1 ABA Standards for Crimnal Justice § 1-
2.2 (2d ed. 1980)). The evolution of this exception in
W sconsin case law is instructive.

153 The sem nal case for the comunity caretaker principle

is Cady v. Donbrowski, 413 U S. 433 (1973). In Cady, a case

with Wsconsin origins, police officers arrested the defendant
for drunk driving after a one-car accident. Id. at 435-36. The
defendant infornmed the officers that he was a Chicago police
officer, and the local officers began to act on the belief that
"Chicago police officers were required by regulation to carry
their service revolvers at all tines."” Id. at 436. The
officers' initial check of the passenger conpartnent of the
vehicle and of the defendant's person did not produce a
revol ver. Id. Shortly thereafter, police had the defendant's

car towed from the accident scene to a privately owned garage.

| d. Later, an officer returned to the car to continue | ooking

® See also State v. Anderson, 142 Ws. 2d 162, 169 n.3, 417
N.W2d 411 (1987) (citing State v. Chisholm 696 P.2d 41, 43
(Wash. App. 1985)) (describing community caretaking functions as
| aw enforcenent performng services in addition to traditiona
enforcenent activities).
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for the service revolver.’ Id. at 436-37. \Wile examning the
passenger conpartnent, the officer spotted an object w th bl ood
on it, and then found nore evidence of a possible crine in the
car's trunk. 1d. at 437

154 At his first-degree nurder trial, the defendant argued
that certain evidence found in the passenger conpartnent and
trunk when the local officer searched for the service revol ver
was unconstitutionally seized. See id. at 434. The Suprene
Court ultimately disagreed, holding that |I|aw enforcenment's
actions in towing the vehicle and attenpting to |ocate the
service revolver did not require a warrant wunder the Fourth

Amendment. The Court said:

Because of the extensive regulation of notor
vehicles and traffic, and also because of the
frequency with which a vehicle can becone disabled or
involved in an accident on public highways, the extent
of police-citizen contact involving autonobiles wll
be substantially greater than police-citizen contact

in a home or office. Some such contacts wll occur
because the officer my believe the operator has
violated a crimnal statute, but many nore will not be

of that nature. Local police officers, unlike federal
officers, frequently investigate vehicle accidents in
which there is no claim of crimnal liability and
engage in what, for want of a better term may be
described as comunity caretaking functions, totally
divorced from the detection, i nvestigation, or
acqui sition of evidence relating to the violation of a
crimnal statute.

Id. at 441 (enphasis added).

" Police officers attenpted to retrieve the revolver "to
protect the public from the possibility that a revolver would
fall into untrained or perhaps malicious hands." Cady .
Donmbr owski , 413 U. S. 433, 443 (1973).

4
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155 Cady stressed the "distinction between notor vehicles

and dwelling places.” ld. at 447. This distinction was

repeated in South Dakota v. Opperman, 428 U.S. 364, 367 (1976),

where the Court observed that it had "traditionally drawn a
di stinction between autonobiles and hones or offices in relation
to the Fourth Anmendnent."” Thus, "warrantl ess exam nations of
aut onobi | es have been upheld in circunmstances in which a search
of a honme or office would not." Id. (citations omtted). As a
result, numerous courts have ruled that the community caretaker
exception applies only to notor vehicle searches. LaFave,

§ 6.6, at 595 n.4 (citing Ray v. Twp. of Warren, 626 F.3d 170

(3d Gr. 2010); United States v. Bute, 43 F.3d 531 (10th Gr.

1994); United States v. Erickson, 991 F.2d 529 (9th Cr. 1993);

United States v. Pichany, 687 F.2d 204 (7th Cr. 1982)).

However, when this court recognized the comunity caretaker

exception for the first time in Bies v. State, 76 Ws. 2d 457

471, 251 N.W2d 461 (1977), it applied the exception to a nuch
different set of facts than those in Cady.

156 In Bies, a police officer patrolled an alley in the
mddle of the night in response to a noise conplaint about a
garage in the alley. 1d. at 460-61. A light in a garage went
out as the officer's car approached. Id. at 461. Because the
mai n door of the garage was shut, the officer walked to the rear
of the garage where he found an open doorway with a m ssing
door. Id. After shining his flashlight into the garage, the

officer saw 25 to 50 feet of three-inch telephone cable on the

gr ound. | d. He went back to his car to inform police
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headquarters. Id. at 461-62. After another officer arrived,
the officers went into the garage, took a piece of the cable,
and left. Id. at 462. The officers realized that they had
stunbl ed upon cable that only tel ephone conpanies could legally
obtain. 1d. at 475.

57 The Bies court stated that the comunity caretaker
exception justified the first officer checking on the noise
conplaint and going fromthe alley to the rear of the garage—+n
the curtilage of the defendant's home—+to further investigate
the source of the reported noise. Id. at 471. "Checking noise
conplaints bears little in comon with investigation of crine,”
the court said. Id. Thus, it was not unreasonable for the
officer to walk to the rear of the garage, where he discovered
the rear door mssing, rather than stop at the closed overhead
aut onobi | e door. Id. at 472. At that point, the officer was
justified in going into the open garage under the plain view
exception to the warrant requirenent, not the comunity

caretaker exception. ld. at 471-72. In other words, the

community caretaker exception brought the officer in Bies to the

threshold of the garage door in the curtilage of the home, but
it was the plain view exception that allowed officers to cross
the threshold into the garage.

158 The court of appeals exam ned the community caretaker

function ten years later in State v. Anderson, 142 Ws. 2d 162,

417 N.W2d 411 (1987). Two police officers noticed Anderson's
vehi cl e approaching their car while they were on patrol. 1d. at

164. One of the officers had previously received conplaints
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about Anderson parking his car in private parking spots, so that
the officer wanted to talk to him about this issue. |d. at 164-
65. Wen Anderson turned away down an alley, the officers
followed and pulled him over. Id. at 165. After Anderson
stopped, the officers noticed that he was trying to conceal
sonething, and they saw a |eather object protruding from under
the seat. 1d. The officers ordered Anderson out of the car and
found a | oaded gun and several knives after a search of the car.
Id. Like Bies, the Anderson facts involved routine police
conduct, not focused exam nation of crimnal activity, that |ed
i nadvertently to the discovery of crimnal evidence.

159 The court of appeals in Anderson set out a three-step

test for evaluating clainms of conmunity caretaker functions:

[When a community caretaker function is asserted as
justification for the seizure of a person, the trial
court nust determne: (1) that a seizure within the
meani ng of the fourth anmendnment has occurred; (2) if
so, whether the police conduct was bona fide community
caretaker activity; and (3) if so, whether the public
need and interest outweigh the intrusion upon the
privacy of the individual.

As to the last factor—weighing the public need
and I nt er est agai nst t he i ntrusi on—+el evant
considerations include: (1) the degree of the public
interest and the exigency of the situation; (2) the
at t endant circunstances surrounding the seizure,
including tine, | ocati on, the degree of overt
authority and force displayed; (3) whet her an
autonmobile is involved; and (4) the availability,
feasibility and effectiveness of alternatives to the
type of intrusion actually acconplished.

Anderson, 142 Ws. 2d at 169-70 (footnotes omtted).
160 In State v. Kelsey C R, 2001 W 54, 243 Ws. 2d 422

626 N W2d 777, this court applied the community caretaker
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exception, leading to the warrantless search or pat-down of a
juvenile. Two police officers found Kelsey alone in the dark in

a high-crinme area of MIwaukee and they were concerned that she

was a runaway. |d., §1. She had her hood up and was huddl ed in
front of a closed store. Id., T4. The officers asked Kel sey
sone questions and thought that her answers were evasive. |Id.,
15. They told her to stay where she was, but she fl ed. | d.

The officers caught up to Kelsey, and later called a female
of ficer to conduct a pat-down search, before giving the juvenile
a ride home in a squad car. Id., 916-7. To the officers'
surprise, the pat-down search reveal ed a |oaded handgun. Id.,
17. Kel sey noved the circuit court to suppress the results of
the search. 1d., 8. The court held that the initial encounter
with Kelsey was not a seizure but that if it was, it was
perm ssi bl e under the comunity caretaker exception. 1d., {51.

61 The lead opinion in Kelsey C.R applied the three-step

process laid out by the court of appeals in Anderson. Id.,
1936-37. The | ead opinion assuned for the purposes of analysis
that a seizure of the juvenile occurred within the neaning of
the Fourth Anendnent, satisfying step one of the three-step
test. Id., 9836. In considering step tw, the juvenile
apparently conceded "that the police were, at l|east at sone
point, performng a bona fide conmmunity caretaker activity by
checking to see if Kelsey was a runaway." Id. Finally, in
considering the four factors within the third step of the test,

the Kelsey C R court concluded that the public need and

interest outweighed the privacy of Kel sey. Id., 137.



No. 2011AP813-CR & 2011AP814.dtp

Specifically, the court pointed to the strong public interest in
| ocating runaway children, the discovery of a juvenile alone in
a dangerous nei ghborhood after dark, the lack of alternatives to
the officers asking the juvenile direct questions about her
situation, and her disobedience of their order to "stay put.”
Id. Thus, the lead opinion determned there was a valid
exercise of the comunity caretaker exception to a warrantless
sei zure of an individual.

62 Eight years later, in State v. Kranmer, 2009 W 14, 315

Ws. 2d 414, 759 N.W2d 598, this court once again applied the
community caretaker exception in the context of an autonobile
parked on the side of a county road. The hazard |ights were
flashing on Kranmer's vehicle, which was legally parked on the
side of the highway after dark. Id., T4. A sheriff's deputy
activated his police car’s energency lights and stopped behind
Kramer’s vehicle so that he could check to nmake sure Kraner was
all right. Id., f95. The deputy wal ked up to Kraner's vehicle
and asked if Kramer needed help. Id., f97. Kramer's response
suggested that he was intoxicated, so the deputy arrested him
Id. Kramer noved to suppress evidence of his intoxication on
the ground that the deputy had seized himw thout probable cause
or reasonable suspicion. |d., 18.

163 In Kraner, we concluded that the "totally divorced"
| anguage in Cady did not require that the attending officer nust
rule out any possibility of crimnal activity before the

community caretaking action is bona fide—the second step of the

Ander son test. Id., 9721, 30. Rather, we held "that in a
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community caretaker context, when under the totality of the
ci rcunst ances an objectively reasonable basis for the community
caretaker function is shown, that determ nation is not negated
by the officer's subjective |aw enforcenent concerns.” Id.,
130. "To conclude otherwise would ignore the nmultifaceted
nature of police work and force police officers to let down
their guard and unnecessarily expose thenselves to dangerous
conditions.™ Id., 133 (citation omtted). Furthernore, the

Kramer court, noting that Kelsey C.R used the Anderson test in

its conmmunity caretaker analysis, specifically adopted the
three-part test. 1d., 121 n.8.

164 After considering all three steps of the test, the
Kramer court concluded that the sheriff's deputy had an
objectively reasonable basis for stopping his car behind the
defendant's car parked on the side of a road. Id., 9f136-37.
Furthernore, the deputy's first contact with the defendant was
an offer of help. 1d., 137.

165 In State v. Pinkard, 2010 W 81, 327 Ws. 2d 346, 785

N. W2d 592, this court revisited the community caretaker
exception. In that case, MIwaukee police received an anonynous
tip about a house where two people were reported to be sleeping
next to cocaine, noney, and a digital scale, while the rear door
was standing open. Id., Y2. Five officers fromthe Gang Crines
Unit of the M I waukee Police Departnment responded to the tip and
i nvestigated, although one of the responding officers admtted
that the residence "sounded like a drug house.” 1d., 3. The

officers knocked on the open rear door, announced their
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presence, and waited 30-45 seconds. Id., 113-4. Recei ving no
response, the officers entered the residence, saw the sl eeping
i ndi viduals, and again |oudly announced police presence. Id.
15. Again, there was no response. Id. Wen the officers
entered the bedroom they saw cocai ne, noney, and a scale, just
as the anonynous tipster had described. Id. The officers
arrested one of the sleeping individuals, Pinkard, and seized
evidence in plain view and a gun under the mattress. |1d.

66 The circuit court denied Pinkard' s notion to suppress
a majority of the seized evidence because the officers' entry
into the residence was a lawful comunity caretaker function;
the court found the officer's testinony at the suppression

hearing to be credible in that the officers were i nqui r[ing]
as to the health and safety of the individuals that were
sleeping."" Id., 97.

167 The Pinkard nmajority affirmed the circuit court and
court of appeals, determining that there was a valid exercise of
the community caretaker function. Id., 9110-11. Appl yi ng
Anderson's three-step test, the majority first concluded that a
search within the neaning of the Fourth Amendnment occurred.
Id., 9830. Second, although "this is a close case," the court
also concluded that there had been a bona fide conmunity
caretaker function because police received a reliable anonynous
tip, the police were concerned about the welfare of the
occupants, the information contained in the tip was true, and no
one responded to the officers announcing their presence. I d.,

1932-33. On the facts of the case, the mpjority contended, an

11
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of ficer woul d be reasonably concerned about the possibility of a
drug overdose. Id., 9835. Finally, the Pinkard ngjority
determ ned that the exercise of the community caretaker function
was reasonable. 1d., 160. Essentially, the officers were faced
with the possible exigencies of a drug overdose and i ndividuals
unable to | ook after thenselves, no overt force was used, and no
feasible alternatives existed. 1d., 1146-60.

168 However, three nenbers of the court were unwilling to
go along wth this expansion of the comunity caretaker
exception. Pi nkar d, 327 Ws. 2d 346, 198 (Bradley, J.,
di ssenting). The Pinkard dissenters noted that, for the first
time, this court expanded the comrunity caretaker exception to a
warrantl ess entry and search of a hone. I1d.

169 The Pinkard dissent contended that the officers’
al l eged concern about the safety of the occupants was really
followwng up a conplaint about crimnal activity. Id., 4983.
Thus, the officers entered the Pinkard residence to conduct an
investigation, not to perform a comunity caretaker function.
Finally, the dissent argued that the execution of any comrunity
caretaker function in Pinkard s case was unreasonable: the entry
was invasive and "consistent with a drug bust rather than a
rescue." 1d., 1195-96. Additionally, the dissent observed that
the officers did not seem to consider any alternatives to a
warrantless entry. Id., 96.

70 This historical review shows that the conmunity
caretaker exception was first recognized in the unsuspecting

search of a towed vehicle. Until our decision in Pinkard, this

12



No. 2011AP813-CR & 2011AP814.dtp

court had never justified an unwarranted, unrequested police
entry of a home on a comunity caretaker basis. What appeared
to some nenbers of the Pinkard court as a significant departure
fromthe core principles of the exception is now being stretched
and extended even nore.

I

71 In this case, a Menasha police officer, Mtthew Lenss,
was dispatched to investigate a yellow traffic light pole that
was down at an inportant intersection. He found a dislodged
license plate at the site of the smashed pole. A conputer check
showed that the plate belonged to a Buick Regal owned by Jesus
G aci a- Val enzuel a. Police went to three different addresses
attenpting to find the owner. At the third address, they were
told that the vehicle they were searching for was usually driven
by Juan Gracia (Juan) who lived at an address on Wendy \Way.

72 At that address officers found the vehicle wth
extensive front-end damage, streaks of yellow paint, and a
m ssing license plate. The officer |ooked inside the vehicle
but saw no bl ood. The w ndshield was intact. The airbags had
not been depl oyed.

173 The officer later testified that at this point, based
on his experience, the possibility that an accident had been
caused by an intoxicated driver "would be in the back of [his]
mnd." Thus, the police had evidence of a driver who hit and
damaged public property but fled the scene w thout reporting an

accident, and they suspected that the driver had been drinking.
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174 At the residence the police attenpted to nake contact
with someone inside, but there were no lights on and no one
answered the door. Just as police were getting ready to |eave,
Jaime Gracia (Jaine) drove up to the residence. Jaine inforned
the police that he lived at the residence with his brother Juan,
that Juan normally drove the Buick Regal, and that he believed
Juan was inside the residence.

175 Police asked Jainme if they could go inside the

residence to make sure Juan was okay "based on the damage to the

vehicle.” Jaine told the officers to wait outside while he went
i nside the residence. Shortly thereafter, Jaime canme back out
and gave police permssion to enter the residence. It was

approximately 9:20 p.m when police entered—nearly 40 mnutes
after police were dispatched to investigate the downed traffic
i ght pole.

176 Jaine led police to a closed bedroom door. On the
ot her side of the door, Juan was yelling in Spanish and English
that he wanted everyone to "go away." O ficer Lenss testified
that both he and Jaine tried to open the bedroom door, but it
was locked.® Oficer Lenss then testified that Jainme, w thout
pronpting from the police, put his shoulder to the bedroom door
and forced it open. Al nost imediately, police crossed the
threshold of the door into the bedroom and di scovered Juan |ying

on the bed.

8 Wi le Jaine gave police permission to come into the common
areas of the house, neither Jaime nor Juan gave police
perm ssion to open the bedroom door.

14
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77 Oficer Lenss testified that it was difficult to
understand what Juan was saying, but that he could tell Juan
"was highly intoxicated.” Juan's breath snelled of intoxicants,
his eyes were bloodshot, and his speech was slurred. Juan
admtted to the police that he drove the white Buick Regal.
O ficer Lenss adm nistered several tests both inside and outside
of the residence to determne Juan's level of intoxication.
After failing several of these tests, Juan was placed under
arrest for operating a notor vehicle while intoxicated.

178 Several major points are evident fromthese facts.

179 First, this case involves the entry of a private
bedroom not the search of a notor vehicle. Warrantl ess entry
of a residence is nore suspect and subject to stricter scrutiny

than entry and search of a nmotor vehicle. State v. Utsch, 2011

W App 17, 918, 331 Ws. 2d 242, 793 N.W2d 505 (citing Pinkard,
327 Ws. 2d 346, 120).

180 Second, police did not enter the bedroom with consent.
On the contrary, Juan loudly told the officers to go away. This
fact di stinguishes Juan's case from Pinkard, where the
i nhabitants of the house did not respond at all to the Ioud
announcenent of police presence.

81 Third, Juan never opened a door. He did not answer
the door when the police canme to his residence, and he | ocked
the door to his bedroom This distinguishes this case from
Pi nkard, where the door to the house was open and the door to

t he bedroom was open.
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182 Fourth, although the door to Juan's bedroom was open
when the police entered, it was open only because Jaine forced
it open. Jaime had authority to invite the officers into the
house, ® but he did not have authority to invite police to enter
Juan's bedroom® A person who lacks authority to consent to an
entry does not gain authority by forcing in a door.

183 Fifth, the officers were investigating one offense and
suspected the conmission of another—drunk driving. They
pursued the driver of the hit-and-run vehicle to four different
addr esses. No argunment can be nade that their actions were
"totally divorced from the detection, i nvestigation, or
acquisition of evidence relating to the violation of a crimna
statute.” Cady, 413 U.S. at 441.

184 Sixth, although the officers repeatedly professed
concern about the driver's nedical condition, their expressions
of concern always facilitated the investigation of the accident.
Their expressions of concern helped them learn the identity of
the driver and obtain his hone address. They hel ped induce the
cooperation of Jaine. There is no evidence, however, that the
officers ever contacted local hospitals to see if a patient

named Juan Gracia had come to the energency room?! \Wen they

% United States v. Matlock, 415 U.S. 164, 171 (1974).

19 See State v. Kieffer, 217 Ws. 2d 531, 577 N W2d 352
(1998) (father-in-law |acked authority to consent to search of
| oft area above garage that was under exclusive control of
defendant and wife); State v. Amine, 157 Ws. 2d 778, 783, 460
N.W2d 826 (Ct. App. 1990) (police invited into honme are
presuned limted to the roomthey are brought into).

1 The distance between the accident site and Juan's home—
about two m|es—+s the sane distance to the nearest hospital.
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entered the residence with consent, they knew that Jaine was
there to help his brother if his brother needed helnp. They
never asked Juan personally if he needed nedical assistance and
did not see anything in the bedroom that inpelled themto enter
the room to provide medical assistance. In short, a crinme-
i nvestigating, crine-solving purpose dom nated any other purpose
in the officers' conduct, thereby disqualifying the police from
using the comrunity caretaker exception.

185 In terns of the traditional Anderson test:

1. A search and seizure within the neaning of the Fourth
Amendnent occurred when the police entered a private bedroom
without a warrant and w thout consent to obtain evidence of a
crinme and obtai ned evidence that would justify the arrest of the
def endant .

2. Even if a portion of police conduct could be described
as "bona fide conmunity caretaker activity,"” that portion was
conpletely overshadowed by the |aw enforcenent objectives of
finding and arresting the person responsible for the traffic
light pole accident. At sone point before police entered Juan's
bedroom any "objective reasonable basis" to believe that Juan
needed nedi cal assistance di sappear ed.

3. The public need and interest did not outweigh the
intrusion into the privacy of the defendant in his bedroom

A The police had Juan cold on a hit-and-run. They
could have asked him to conme out of his bedroom to discuss the
acci dent. If he refused, they could have attenpted to get a

warrant while they stayed in the house. They had a witness in
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Jaime, who could have testified as to his brother's sobriety.

There was sinply no exigency that justified bursting into the

bedr oom

B. In addition, the search and seizure occurred in a
private residence. The police knew they could not enter the
house w thout perm ssion and did not. They tried the bedroom

door but knew they could not thenselves break it in. \Wen Jaine

acted, they abandoned their caution and barged in.

C No autonmobile was involved in the search of the
bedr oom

D. Alternatives were available, starting wth a
sinple request to cone out and talk. | f Juan did not conply,

again, the officers could have obtained a warrant for entry into
t he bedroom

186 As noted above, warrantless searches are per se
unr easonabl e subject only to a few specifically established and
wel | -del i neat ed exceptions. The Suprenme Court has decl ared that
these exceptions "have been jealously and carefully draw."”

Jones v. United States, 357 U S. 493, 499 (1958). They nust be

"confined in scope,” Terry v. Chio, 392 US 1, 29 (1968), and

"strictly circunscribed.” La Fournier v. State, 91 Ws. 2d 61,

68, 280 N.W2d 746 (1979) (quoting Terry, 392 U S. at 25-26).

187 The dogged determ nation of the Menasha officers to
find and arrest the person responsible for the light pole
accident is expected and conpl etely commendabl e. However, this

| audabl e objective is necessarily governed by traditional Fourth
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Amendnent  princi pl es. A legitimate end did not justify the
means enployed with respect to warrantless entry of the bedroom

188 The conmunity caretaker exception to the warrant
requirenent is sound constitutional doctrine and wll be
vigorously defended so long as it is applied within reasonable
[imts. These limts protect individual Iiberty and preserve
the interests of law enforcenent. Wen the comunity caretaker
exception is applied without these limts, both |iberty and the
interests of |aw enforcenent are bound to suffer.

189 For the foregoing reasons, | respectfully dissent.

90 | am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON and Justice ANN WALSH BRADLEY join this dissent.
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